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In the 3" DCA case of Argent Mortgage Co. v. Wachovia Bawi4. (5th DCA, Dec. 30, 2010), the court
reaffirmed that Florida is a “Notice State.” Téubtle distinctions between Race, Race-Notice and
Notice statutes is one of those concepts that slfivet year law students crazy. But it is centoalvhat

we do as title agents and really highlights thedrtgmce of recording all instruments IMMEDIATELY
after closing.

The case held that if | sell or mortgage my Flopdaperty today and the title agent doesn’t re¢bed
deed or mortgage before | have sold or mortgagedaitsecond person (who doesn’t have actual
knowledge of the first sale or mortgage), the sdqmerson prevails. This is the case regardless of
whether the second person ever filed their deedartgage. (although they could lose out to a third
person if they don’t). And who-ever insured thistfsale or mortgage has a policy limits claim.

The public policy basis for a Notice Statute i tha title agent in the first transaction had dbéity to
protect its customer by recording timely. The secperson had no ability to protect itself from ety
in the first closing.

Most of us have long felt this was the law in Fileri but some highly regarded title experts had ssiggl
that the 1997 amendments to §695.11 (which staggptiority is based on clerk’s recording number)
had changed Florida into a Race model state. tthdémodel, regardless of the order and timinthef
transactions, the first to record would prevailisinice to put that notion to rest.

This case provides an excellent summary of racernatice and notice type statutes and clarifias th
Florida is a Notice State. But it also should ireall of us of the great importance of recordyogir
documents immediately. Doing otherwise puts yast@mer, your agency and WFG at risk.

NOTE: This Bulletin is intended for use by titlsisng offices, title insurance agents and appratemneys of
WFG National Title Insurance Company and any rekalny any other person or entity is unauthorizddhis
bulletin is intended solely for the purpose of undting policies of WFG National Title Insurance@pany.
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GRIFFIN, J.

Argent Mortgage Company, LLC ["Argent"] appeals thel court's entry of judgment in favor of
Wachovia Bank National Association, as Trustee URdmling and Servicing Agreement Dated as of
November 1, 2004, Asset Backed Pass-Through Qeaitéfs Series 2004-WWF1 ["Wachovia"]. Argent
argues that the trial court erred by finding thet mortgage now owned by Wachovia has priority over
Argent's mortgage. We reverse.

On August 31, 2004, Gene M. Burkes and Ann Burkiée [Burkes"] as borrower/mortgagor and
Olympus Mortgage Company as lender/mortgagee ex@@umortgage ['the Olympus Mortgage"] on

real property as security for a $90,000.00 loare Dfympus Mortgage was recorded on January 5, 2005.
Subsequently, the Olympus Mortgage was assignédaithovia. As a result of default, Wachovia filed a
complaint to foreclose the Olympus Mortgage andrtforce lost loan documents. Wachovia joined
Argent as a defendant, alleging that Argent midguiht some interest in or lien upon the subject prop

by virtue of a recorded mortgage.

On December 10, 2004, the Burkes as borrower/mgotgand Argent as lender/mortgagee executed a
mortgage ["the Argent Mortgage"] as security f@&b,000.00 loan on the same real property théieis t
subject of the Olympus Mortgage. The Argent Mortgags recorded on January 31, 2005.
Subsequently, Wells Fargo Bank became the ownigreoArgent Mortgage. An action to foreclose the
Argent Mortgage was initiated as a result of defaul

Argent filed a motion for summary judgment in igv6r, requesting that the trial court determine thea
Argent Mortgage has priority over the Olympus Madg. Likewise, Wachovia filed a motion for

! The trial court entered an order consolidatingtitre foreclosure actions.



summary judgment in its favor, requesting thatttte court determine that the Olympus Mortgage has
priority over the Argent Mortgage.

After conducting a hearing, the trial court entea@dorder on the competing motions for summary
judgment as to priority. In the order, the trialidomade findings on facts not in dispute, inclggihe
dates of execution and recordation of the two nag#g and Argent's lack of actual or constructiviecao
of the Olympus Mortgage at the time of executiothef Argent Mortgage. Ultimately, the trial court
deemed "the Florida statutes on recordation," nasedtions 695.01 and 695.11, Florida Statuteshéto
of the race-notice variety," found that the Olympisrtgage should have priority over the Argent
Mortgage, and entered a partial final judgmengawof of Wachovia.

On appeal, Argent argues that the trial court ebyeinding in favor of Wachovia on the issue of
mortgage priority because the trial court erredancluding that sections 695.01 and 695.11, Florida
Statutes when read together, create a "race-natiteme. Argent asserts that section 695.01, Elorid
Statutes, alone determines which mortgage hastgrititat section 695.01 is, and, for over a centhas
been recognized to be a "notice" statute, not@e“retice" statute and that, under section 6951,
Argent Mortgage has priority over the Olympus Madg.

Wachovia acknowledges that section 695.01, FldBiddutes, is a "notice" type of recording statute.
However, Wachovia contends that amendments maskectmn 695.11, Florida Statutes, have converted
Florida into a "race-notice" state.

As an initial matter, it bears explaining that neting statutes are classified into three categoraes,
notice, and race-notic8eeGrant S. Nelson, William B. Stoebuck, and Dale Aiiwan,Contemporary
Property1004 (West Group 2d ed. 2002). These can gendraltjescribed as follows:

° Under aracerecording statute, a subsequent mortgagee of repépy will prevail
against a prior mortgagee of the said real propéthe subsequent mortgage is recorded
before the prior mortgage.

° Under anoticerecording statute, a subsequent mortgagee oprepérty for value and
without notice (actual and constructive) of a priwortgage of the said real property will
prevail against the prior mortgagee.

° Under arace-noticerecording statute, a subsequent mortgagee oprepeérty for value
and without notice (actual and constructive) ofiaramortgage of the said real property
will prevail against the prior mortgagee if the sequent mortgage is recorded before the
prior mortgage.

Importantly, under either a notice or a race-notemrding statute, the subsequent mortgagee caenot
without constructive notice if the prior mortgagestbeen recorded as of the time of execution of the
subsequent mortgagBee idat 1004-07.

Application of each type of recording statute te timdisputed facts here yields the following ressult

) Wachovia prevails under a race recording stdtetause the Olympus Mortgage was
recorded before the Argent Mortgage;

) Argent prevails under a notice recording stateteaise it is a subsequent mortgagee for
value and did not have notice of the Olympus Maégat the time of execution of the
Argent Mortgage; and

° Wachovia prevails under a race-notice recordiatuite because, although Argent is a
subsequent mortgagee for value and did not haveenoft the Olympus Mortgage at the



time of execution of the Argent Mortgage, the OlysMortgage was recorded before
the Argent Mortgage.

Commentators appear uniformly to categorize se@8m01 as a "notice" type of recording statGee
2-26 Ralph E. Boyellorida Real Estate Transactio®s26.02 (Matthew Bender & Co., Inc. 2010)
("Florida has a notice type recording statsieeg 695.01, Fla. Stat.] the primary function of whisto
protect subsequent purchasers (which for purpdsiassadiscussion includes mortgagees and creditors
who are within the statute's protection) againsine$ arising from prior unrecorded instruments..'.
(citations omitted)).

Florida courts over time have described and apgiledda’s recording statute in a manner that is
consistent with a "notice" type of recording stat®ee Lesnoff v. Becker35 So. 146, 147 (Fla. 1931)
("Under our recording statutes, subsequent puechaacquiring title without notice of a prior
unrecorded deed, mortgage, or transfer of realgstppor any interest therein, will be protectediagt
such unrecorded instrument, unless the party algjtiiereunder can show that such subsequent
purchaser acquired the title with actual noticewfh unrecorded conveyance or mortgage; and the
burden of showing such notice is upon the partyrgétay under such unrecorded instrument, the
presumption in such case being that such subseguesttaser acquired his title in good faith anchouitt
notice of the prior unrecorded conveyancelidting Rambo v. Dickensohl0 So. 352, 353 (Fla.
1926)));Morris v. Osteen948 So. 2d 821, 826 (Fla. 5th DCA 2007) ("Gergrabmpeting interests in
land have priority in the order in which they areated;" "[t]he important caveat to this rule iattthose
acquiring rights later will have priority if thepak without 'notice of the first created rightgcitation
omitted));F.J. Holmes Equip., Inc. v. Babcock Bldg. Suppmlg, 553 So. 2d 748, 750 (Fla. 5th DCA
1989) ("The first rule is that competing interastéand have priority in order of their creationpoint of
time;" “[t]his rule is subject to the important etion created by the recording statute that natidke
first created rights must be available to thoserlatquiring rights in the same land;" and "[t]hismally
means that unrecorded rights, titles or lien irgexesuch as the equitable rights of the beneigsaf
resulting trusts, constructive trusts and equitéibles, are generally held to be inferior to rights
subsequently acquired without actual notice ofdarier created but unrecorded rights" (footnotes
omitted)). Florida's approach to the problem wasmictly described by the Florida Supreme Court in
Van Eepoel Real Estate Co. v. Sarasota Milk €29, So. 892, 895 (Fla. 1930):

[Nt is generally held, in states having recordstgtutes similar to ours, that if A
conveys lands to B, a bona fide purchaser for yall® does not go into
possession and who failed to record his deed aft¢it A conveys the same land
to C, a second bona fide purchaser for value withotice of B's interest, and B
then records his deed before C records his, tleeofitC shall nevertheless
prevail as between C and B, because it is the éuBtthat he did not
immediately record his deed, thereby permitting @eaal with the property and
part with his consideration without knowledge of Biterest. So B is estopped
and the equities are with C.

Section 695.01, notwithstanding, the trial coudegated Wachovia's argument that a 1967 amendment to
a different statute, section 695.11, Florida Sestugntitled, "Instruments deemed to be recordsd fr

time of filing" converted Florida from a "noticed & "race-notice" jurisdiction. The earliest versaf

section 695.11 dates back to 1885. Examinatiohefanguage of the 1906, 1920, and 1935 iterattbns
section 695.11, make clear that this statute wasded to provide a mechanism for determiningithe t



at which an instrument was deemed to be recordethig in the case law suggests that section 695.11
modifies section 695.02.

As a result of the 1967 amendment, section 6950Wdincludes the following language: “The sequence
of such official numbershall determine the priority of recordation. An instrument bearing the lower
number in the then-current series of numishesl have priority over any instrument bearing a higher
number in the same series.” (Emphasis added). Wachontends that the inclusion of this language
converted Florida from a "notice" state to a "raocéce" state. We disagree. The amendment to sectio
695.11 is designed to refine the test for detemmgitihe time at which an instrument is deemed to be
recorded, not to alter the recording requiremeunhébin section 695.07..

Section 695.11 also applies to indexing errorstiBoextent that an instrument bears an officialsteg
number but has been indexed incorrectly, it is rteeéess deemed to be record8de Anderson v. N.

Fla. Prod. Credit Ass’n642 So. 2d 88, 89 (Fla. 1st DCA 1994) (“[A]n imshent is deemed to be
officially recorded’ when the instrument is accepby the court clerk and is given ‘official registe
numbers.'. .. While indexing is required, pripig not contingent upon such, and the cases tted by
appellants do not alter the plain language of thfafute which provides that ‘[tihe sequence ohsuc
official numbers shall determine the priority o€oedation.”); see also Orix Fin. Servs., Inc. v. MacLgeod
977 So. 2d 658, 658 (Fla. 1st DCA 2008).

Wachovia relies on an earlier opinion of this CpRite v. Greene941 So. 2d 1230 (Fla. 5th DCA
2006), in support of its contention that Florida laarace-notice type of recording statuteRice this
Court quoted section 695.01 and found:

In other words, “an unrecorded deed is not gooeffectual in law or equity
against creditors or subsequent purchasers foabkdiconsideration who are
without notice of the transactionFryer v. Morgan 714 So. 2d 542, 545 (Fla. 3d
DCA 1998). Thereforehecause Mr. Greene had no notafehe earlier warranty
deed between Mr. Rice and Mrs. Schwairtd paid valuable consideratidar

the propertyMr. Greene's recording of his warranty deed befigire Rice gives
Mr. Greene priority to the property.

Id. at 1232 (emphasis added). According to Wachovia Jdmguage proves that priority in recording is
key. Notably, howeveRicedoes not mention section 695.11 and recording waamissue. The
subsequent purchaserRice(Mr. Greene) had priority to the property undemotige type of recording
statute because he paid value for the propertydahdot have notice (actual or constructive) of the

2 Contrary to Wachovia's contention, when read togretsections 695.01 and 695.11 do not appear sinfikar to the wording
of New Jersey's race-notice recording statute aotwie trial court relied in its decision.

8 Case law confirms that the purpose of section189 to determine the time at which an instruniedieemed to be recorded
and to serve as noticBee Broward County v. Recupe®d9 So. 2d 274, 276 (Fla. 4th DCA 2007) (“Flortatutes section
695.11 provides that instruments are deemed tedmded from the time of filing.”\Winn-Dixie Stores, Inc. v. Dolgencorp,
Inc., 964 So. 2d 261, 266-67 (Fla. 4th DCA 2007) (“&#ec695.11, Florida Statutes (2006) states thanstnument, like a lease,
which is ‘authorized or required to be recordedtiy clerk ‘shall be notice to all persons’ oncis fpfficially recorded’
pursuant to the statute.’lpj re Forfeiture of $91,3512, 595 So. 2d 998, 999 (Fla. 4th DCA 1992) (“Set695.11, Florida
Statutes, specifically provides that the effectiwee of recording is the point at which the docuftriswfficially accepted and
officially recorded.” (emphasis in originalPaterson v. Brafmarb30 So. 2d 499, 500 (Fla. 3d DCA 1988) (“Our reakis
founded upon the basic, irrefutable principle thase who subsequently deal with real propertyplaeed on constructive
notice of the relevant contents of a properly rdedrinstrument . . . .’c{ting section 695.11, Florida Statutes)). Section 695.11
has an important purpose to determine the pribetyveen judgment lienSee Lamchick, Glucksman & Johnston, P.A. v. City
Nat'l| Bank of Fla, 659 So. 2d 1118, 1119 (Fla. 3d DCA 199%)jlar Sav. & Trust Co. v. Soltesig36 So. 2d 63, 66 (Fla. 2d
DCA 1994);Martinez v. Reye<l05 So. 2d 468, 469 (Fla. 3d DCA 1981). Becausertified copy of a judgment must be
recorded in order to create a lien on real properfydgment that is recorded earlier in time, rigroae that bears a lower
official register number, will win priority.



earlier warranty deed at the time of the conveyamhe fact that Mr. Greene’s deed was recordedrbefo
Mr. Rice’s does not affect the outcome under acediype of recording statute. Although a portiomhef
sentence ifiRice,on which Wachovia relies, mentions recording, &t ttase, it was superfluous.

We conclude that Florida is, and remains, a "nbiizggsdiction, and notice controls the issue dbpty.
Since Argent is a subsequent mortgagee for valdal@hnot have notice of the Olympus Mortgage at th
time of execution of the Argent Mortgage, the Argelortgage has priority over the Olympus Mortgage.
As such, the trial court erred by entering pagiahmary final judgment in favor of Wachovia on the
issue of priority.

REVERSED and REMANDED. PALMER, J., and PERRY, B., Associate Judge, concur.



